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he change in method of filling the
--sitlon 0f township cemetery trustee f£rom

elaction” by the town electors to appointment by

' - ':lip board of trustees, effected by

P.A. 78—373. affect the status of the township
cemetery board of trustees as an Lnstrumentality

for Social Security coverage purposes as defined

in section 21-107 of the Social Security enahll ing
Act? Ill. Rev, Stat, 19?5' ch, 108 1/20 par. 21"107.




: Does action taken at the tbwhship level to
participate in the Illinois Municipal Retirement
Fund mandate participation in that Fund by instru-~
mentality of the township such as the township
cemetery board of trustees? o
, Does a township cemetery board of trustees
lose its status as an instrumentality for Social
Security coverage purposes if the township parti-
cipates in the Illinois Municipal Retirement Fund?
Section 218 of the Social Security Act (42 U.S.C.
418) allows the Secretary of Health, Bducation and Welfare to
enter into an agreement with any State, at that State's
iequaat, to extend Federal Old-Age, Survivors;'and Disability
Insurance benefita to individuals performing services as
employees of the State, any of its politicgl subdivisions,
or instrumentalities of either the State or its political
subdivigions. “Instrumentality” is not defined in the Social
Security Act, but section 21-107 of the Social Security
Enabling Act (Ill. Rev, Stat. 1975, ch. 108 1/2, par. 21-107)
supplies theé definition, as follows:
"*Ingtrumentality': A juristic entity'which
is legally separate and distinct from the State
of Illinois and its political subdivisions and
whose employees are not by virtue of their
relation to such juristic entity employees of
the state of Illinois or such political sub-
divisions." ' , |
In a previous unpubliﬁhed'opihion; issued
September 8, 1960, one of ﬁy predecessors stated that




Michael L. Moxry - 3.

‘the board of trustees of a tdwnship;cemetexy'under section

1 of "AN ACT in rélatioa'to the control and mainteﬁan¢3j§f
and the purchase of land énd dénstruction,af'neéessaxy build~
ings for. publzc graveyarde";(xll. Rav. Stat. 1975. ch. 21,
par. 13). was -an 1nstrumentality.‘separate and distinct
’-from the tpwgshlp. rhis detgzmlnatlon was based on the
érustéea?'authority ah& not-dn'thelmanner of théit}Seleéticn.
The opiﬁion°emphasized»tha£ the trustees have the authority
. to levy a tax "to éontrol. maintain, ané'pﬁrchase.land.ahd
 construction of neceséary builéings;fo:chMétgxieé?;Kif;the
'téwhship eiectors vote for such a7leVy;’underfaectidhiﬁéiof

the Act. (Ill. Rev. Stat. 1975, ch. 21, par. 14b.) This

°  authority to levv a tax is separate from the authority of

the township board of trustees, under section 13, article
X1I of “AN ACT to revisa the law in relation to township
organization" (Xll. Rev. Stat. 1975, ch. 108 1/2, par. 126.3),
-<to-1avy<aftax~£or those Same~purpcses. Based oh‘this‘inde-
pandent authority to levy, my predecessor concluded that the
township cemetary hoard of truatees was a jurietic entity
':separate and dzstmnct from the townshlp for purposes of
gocial Security coveraoe. sincp the authority of the cematery'

_ trustees to levy a tax pursuant tc section lc of "AN ACT in
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relation to the control ‘and’ maintenance of and the purchase
of land and coﬁstruction of necessary buildings for public
graveyards" (111. Rev. Stat. 1975. ch. 21. par* 14b). has _
remained lntact. separate from the townshig keard of trustees'
! power to 1evy a tax far the aame purposes. it fellaws that
"the cemetery board's status as an instrumentality has also'
_remained intact, reaardless of the change in methcd of filling
'trustee pcsxtions from election to appointment.‘ Therefore.
the answer to your first queation is that there has been no
change 1n the status of the cemetery board of trustees as an
instrumantality for SOCl&l sgcurlty coverage purposes.
The answer to your seccnd questlon 1s tound 1n B
socfion 7-132 1 of the Illinois Pension Codaq(Ill. Rev.;
_Stat. 1975. ch. 108 1/2. par. 7-132 1).’ 'I‘hat section states:
v “For purposes of this article, a. town whzch
is not a nartidipa%inm municipality on the ' ’
effective date of this Act, shall be considered
- to include the town itself and all othér bodies
politic heretofor or hereafter established by .
or subject to the direct or indirect control of
. the téwn ¢lectors.,  As so defined, a town may
- -participate in the Fund, on the first day of
January after the year in which a valid parti-

‘eipating ordinance, adopted by the town electors,
has been filed with the Boara. IR -
_*** :
o (d) An ordinance to elect particxpation
-~ phall specifically provide that it includes
participation by all bodies politic. heretoFer. or
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hereafter created, included in the town for pur~
poses of this Article. If such ordinance is ad--
opted, the Town Clexk shall forthwith forward a
certified copy thereof to the Fund,
I 2R BE .

No tawn may elect to participate in this
Fund except as provided in this section. In any
town which has not elected to participate in the
Fund on the effective date of this Act, no body
politic established by or subject to the control
of the town electors may elect to participate in
the Pund, except as a part of the town as providad
in this section.~ (Emphasis added.)

. The language "direct or indirect contral“ indicates that a

body politic under any control of‘the township electora¢
must be included if the town (or township) is to be allowed
to participate in the Illinois Municipal Retirement Fund
Section lc of “"AN ACT in relation to the control and main-
tenance of and the purchase of land and construction of
necessary buildings for public graveyards® {11, aev; Stat.
1975, ch. 21, par. 14b), reguires that before the tﬁusﬁées 
may ewercise theixr authority to levy a tax, the electors must
reguest it b§ majarity vote. Therefore, the truséeas“ére
under indirect control of the electors, since only the
electors may empower‘ﬁhe trustees to use their authoriﬁy to
levy a tax. The electors also have indirect control qvér_
the cemetery trustees in that the trustees are appointed by
elected officials. It seems clear that'the intent of thé
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statute is to avoid fragmentation of towns into their séverai'
bodies politic fer purposes of partieiyation in the Illinois
' Mun1ci9a1 Retirement Eund. Frem the foreguing, it is my

~ opinion that the answar to youx second quastion ia that if
a townahip eleets tn participate in the xllinois Municipal
Retirament ?und, all of its hodies politic, including the
cemetery baard of trustees. are required to participate in

| the Fund., , : ,

Your third question assumes that the tewnship has
elected to participata in the Illinois Mnnicipal netirament
Fund. As I have said in answar to your second question..

such partic:pation must include tha cemetary hoard of trustees.
| In 1957, participanta in the lllinois Municipal
Retimement Fund veted in a refaxendum to coordinate that
‘Fund with social Seeurity as a retirement system coveraga
‘greup. as authorized by section 218(&)(4) of the social
Security Act. 42 v. 8 c..418 (d)(4).

Section 7~136 of the Illinois Pensxon Code (111.
"'_Rev. gtat. 1975. ch. 108 L/z, 7«136) statas-

"Sthect to the previaiens of the Agree-
ment with the State Agency as provided in Section

7-170, the follewing described municipalities
(including all instrumentalities)theraof), and
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-paxticipeting instrumentalities shall be ‘considered
covered under the Federal Social Securit Act and
‘shall be subject to this Article pertaining to
covered municipalities and participating instru-
mentalities beginning: upon the effective dates
hereinafter: specifieda :
G ¢-3 I S & mnnicipalities (and instrumentalities
thereof) and participating instrumentalities par-
ticipating on December 31, 1957 ehall be covexed '
as of January 1, 19565
: -{b) ALl municipalitiee (and instrumentalities
“thereof) and participating instrumentalities that
begin participation aftér December 31, 1957, shall
be considered- covered as’ of the effective date of
participation. ' , .

'The definiticn of “municipality" under section 7-105 of the
COde (111. Rev._Stat. 1975, ch. 108 1/20 par. 7-105), includes
township. Therefore, a tawnshxp. including ite bodies politic,
13 covered under the Socxal Securlty agreement from the moment
1t begins participetion in the Illinoie Municipal Retirement
'En“dr T | -
| | Technzcally. in direct: answer to your question, an
inetrumentality as defined in the SOcial Security Enabling
Act is elways an inetrumentality for purposes of Social
Security coverage in that it ie eligible to have a separate
coverage agreement. and ean be a separate coverage ‘group
under sectinn 218(b)(5) of the SOcial ‘Security Act (42 U.s c.
418(b)(&)) in-the event_;t is net othe;wiee,eqvere&,‘ However,
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once the instrumentality is 1nc1uded under the 1llinois |
Municipal Retirement Fund. as 1t must be 1£ the township
participates. that instrumentality is covered under Social
Security automatically pursuant to section 7—136 of the
Illinois Pension ceae (Ill. Rev. Stat.‘1975, ch. 108 1/2.; 
'_par. 7*136). At that time it ceases to be eligible for a
.separate coverage agreemant, aince it ‘is a part of the |
Illinoxs Mnnicipal Retirement Fund retirement system coverage
- group. | | |

Vgryltruly yours,"

ATTORNEY GENERAL




